
Introduction to MACA

What are the legal options?

Te Takutai Moana Act 2011 section 9(1) allows recognition of two kinds of rights:

· CMT “customary marine title” is the stronger legal right closer to some aspects of ownership and possession under sections 58-60, for example:

· the right to give or refuse permission for activities by others that need resource consents from local councils or permits

· ownership rights over minerals other than petroleum, gold, silver and uranium

· provisional ownership rights over taonga tūturu found in the area

· the right to be consulted when someone applies for a marine mammal watching permit

· PCR “protected customary rights” are lesser legal rights about use and activities under sections 51-52, for example: 

· right to collect hāngi stones

· mahinga kai 

· launching waka

· does not include fishing and commercial aquaculture
What are the legal tests?

· CMT Exclusive use and occupation of the area since 1840 without any substantial interruption, held in accordance with tikanga. 

· PCR The particular uses and activities have existed continuously since 1840. This does not require proof of exclusive use i.e. more than one group may have carried out the same activities in that area, or different activities in that area, and these activities can all be recognised.

How is this obtained? 
Under Part 4 of MACA, there were two different pathways: negotiating directly with the government, or applying for a High Court order. The CMTs or PCRs are the same for both pathways. 
Negotiating with the Crown would result in “recognition agreements” under sections 95-97. These agreements require an Act of Parliament for CMTs or government regulations (known as an Order in Council from the Cabinet) for PCRs. CMTs which are negotiated with the Crown (as opposed to granted by the High Court) therefore still need to go through the vote in Parliament. 

Applying to the High Court would result in “recognition orders” under section 100-108. The High Court judge can ask the Māori Appellate Court or pūkenga for advice about tikanga Māori. If the High Court turns down your application, you can challenge this decision by appealing to the Court of Appeal. You can appeal on the basis either that the High Court judge made factual mistakes or that they made legal mistakes.
Background

The full title of Te Takutai Moana Act is the “Marine and Coastal Area (Takutai Moana) Act 2011” ie MACA. 
Under MACA section 9(1) te takutai moana is the area starting from the mean (average) high-tide mark, and ending 12 nautical miles out to sea. In other words, it includes the wet part of the beach, and the seabed up to 12 nautical miles out. It also includes the beds of rivers, going upstream from the river mouth for a distance that is five times the width of the river mouth, but not more than 1 kilometre upstream. Te takutai moana doesn’t include the seawater and river water itself (sometimes called “the water column”). Te takutai moana is called the “marine and coastal area” in Te Takutai Moana Act. This has a very similar meaning to the “foreshore and seabed”, the term used in the Foreshore and Seabed Act.

The whole saga started with a court case of Attorney-General v Ngāti Apa [2003] 3 NZLR 643 in the Court of Appeal.

In 2003 the Court of Appeal surprised the government of the day by ruling that Māori might be able to show customary ownership of areas of te takutai moana and that the Māori Land Court had the power to consider this question and then recognise that ownership. 
The government responded with the Foreshore and Seabed Act 2004 – this gave the Crown legal ownership of the foreshore and seabed, and extinguished any customary rights that Māori might have, including the ability to have ownership claims to the foreshore and seabed investigated.

After widespread protest from Māori, and criticism from the Waitangi Tribunal and the Human Rights Commission, the Foreshore and Seabed Act was abolished and replaced with Te Takutai Moana Act in 2011. The new gave Māori until April 2017 to lodge claims. Some of the early claimants are known as “priority applicants” in the current proceedings.
Te Takutai Moana Act deals with an area it calls the “common marine and coastal area” – this means the marine and coastal area except for existing Māori freehold land and other areas privately owned by New Zealanders, and except for conservation areas, national parks and public reserves. The Act abolished the ownership rights of government (both central and local) in this common marine and coastal area. It instead gave the area a “special” legal status, so that in general it’s incapable of being owned by anyone.
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